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PART I – OVERVIEW 

1. These interveners are public interest organizations dedicated to defending and advancing the 

rights of people living with HIV and communities affected by HIV, including through litigation.  

These people and communities face various forms of socio-economic marginalization, which results 

in both special vulnerability to constitutional violations and difficulty in accessing the courts to seek 

protection and redress. 

2. The position of these interveners is that the third part of the test for public interest standing set 

out in Canadian Council of Churches v. Canada (Minister of Employment and Immigration), [1992] 

1 S.C.R. 236 should be liberalized.  Instead of requiring a claimant to prove that there is no other 

reasonable and effective way to litigate the constitutionality of the law or state action in question, the 

court should ask whether the claimant can effectively represent the interests of some or all people 

directly affected by that law or state action.   

3. This incremental change to the Canadian Council of Churches test would not open the 

floodgates to constitutional cases brought by public interest claimants or even favour such cases over 

those brought by directly affected people.  It would, however, moderate the existing blanket 

preference for cases brought by directly affected people, recognizing that it is at least sometimes most 

fair, efficient and practical to hear from representatives of those people, especially if they are 

disadvantaged or vulnerable, even if they may be theoretically capable of bringing cases themselves.   

4. These interveners make three main points in favour of their proposed liberalization. 

5. First, constitutional cases brought by directly affected people are not necessarily any more 

specific, concrete or tidy than those brought by public interest claimants.  Many constitutional cases 

brought by directly affected people concern the effect of a law on other people, and an analysis under 

s. 1 of the Charter invariably involves regard to a law’s broader context and effects.  Indeed, in some 

instances, there will be such a tenuous connection between a person directly affected by a law and the 

facts and interests relevant to his or her constitutional challenge that it might well be preferable to 

hear from a public interest claimant instead. 

6. Second, even when the relevant facts and interests are theirs, it is wrong automatically to 

assume that directly affected people are best able to present the court with the necessary factual 

record and legal arguments in a constitutional case.  Litigation is expensive, time-consuming and 
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stressful.  It involves publicity and the potential for adverse cost consequences.  Constitutional 

litigation can be especially complex.  It is unrealistic to suggest that people who are socio-

economically marginalized will marshal a stronger or more complete case than expert and well 

resourced public interest organizations devoted to championing their interests.  In any event, the 

proposed liberalization of the Canadian Council of Churches test and ordinary motions for summary 

judgment are sufficient to dispose of constitutional cases in which public interest claimants 

respectively cannot or do not present an adequate record. 

7. Third, as a practical matter, public interest organizations are already orchestrating many 

constitutional cases nominally brought by directly affected people.  This is a cumbersome process, by 

which some of society’s most marginalized members are asked to “take one for the team” to 

overcome the constraints of the Canadian Council of Churches test.  Liberalizing the third part of the 

test would not open the floodgates, but simply eliminate the need for this contrivance. 

 

PART II –ARGUMENT 

8. Three major rationales are said to underlie restrictions on standing: (i) relatively scarce 

judicial resources must be allocated fairly and efficiently; (ii) vexatious or purely hypothetical claims 

by mere busybodies should not be entertained; and (iii) in an adversarial system, there is a practical 

need for the parties to present a complete factual record and well developed, competing arguments.1 

9. Rationale (ii) is adequately addressed by the first and second parts of the Canadian Council of 

Churches test and by the doctrine of mootness.  The third part of the test should therefore serve 

rationales (i) and (iii).  However, the existing blanket preference for claims by directly affected 

people with private interest standing is in fact inconsistent with those rationales; denying standing to 

a public interest claimant because of the mere spectre of a case brought by a private interest claimant 

will often be contrary to concerns about fairness, efficiency and practicality, for the reasons set out 

below. 

10. These interveners accordingly propose a liberalization of the third part of the Canadian 

Council of Churches test: instead of requiring a public interest claimant to prove that there is no other 

                                                 
1 Hy and Zel’s Inc. v. Ontario (Attorney General); Paul Magder Furs Ltd. v. Ontario (Attorney General), [1993] 3 S.C.R. 675, at 
pp. 702-703, per L’Heureux-Dubé (in dissent, but not on this point). 



3 Factum of Canadian HIV/AIDS Legal Network, HIV & AIDS 
Legal Clinic Ontario and Positive Living Society of British Columbia

 

 

reasonable and effective way to litigate the constitutionality of the law or state action in issue, the 

court should ask whether the claimant can effectively represent the interests of some or all people 

directly affected by that law or state action.  Relevant considerations would include the claimant’s 

expertise, resources and track record of advocacy work and, in the case of a public interest 

organization, its mandate, governance structure, membership and constituents. 

11. This incremental change would mitigate any concerns about public interest claimants 

litigating cases to the exclusion or prejudice of the people directly affected, while recognizing that a 

case brought by a public interest claimant is sometimes the best vehicle for resolving a constitutional 

issue from the perspective of both directly affected people, especially marginalized ones, and the 

courts. 

A. Private interest claimants do not litigate constitutional claims based only on their own 
circumstances. 

12. Underlying the third part of the Canadian Council of Churches test, and much of the 

appellant’s argument, is the assumption that private interest claimants who are directly affected by a 

law or state action will raise only “specific” or “concrete” factual situations related to their own 

interests for the courts’ consideration.2  However, a private interest claimant is not required, and often 

not permitted, to confine a constitutional challenge to his or her unique facts and interests.  Indeed, in 

some instances, a private interest claimant’s connection to the facts and interests entrained by the 

challenge will be so tenuous that it might well be preferable to hear instead from a public interest 

claimant with a pertinent perspective. 

13. In terms of the strength of the relationship between the claimant and the relevant facts and 

interests, constitutional challenges fall on a spectrum.  At one end of the spectrum are challenges in 

which the claimant’s particular circumstances are crucial – e.g., challenges to an administrative 

decision,3 search warrant4 or search5 that affects only the claimant.  At the far end of the spectrum are 

challenges where the claimant’s circumstances are totally irrelevant.  The following diagram 

illustrates this spectrum:

                                                 
2 Appellant’s Factum, at paras. 5, 44, 69 and 72-73. 
3 See, e.g., Ross v. New Brunswick School District No. 15, [1996] 1 S.C.R. 825. 
4 See, e.g., R. v. Morelli, 2010 SCC 8, [2010] 1 S.C.R. 253. 
5 See, e.g., R. v. Clayton, 2007 SCC 32, [2007] 2 S.C.R. 725. 
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14. The cases at the far end of this spectrum are partly a result of s. 52 of the Constitution Act, 

1982, which provides that “any law that is inconsistent with the provisions of the Constitution is, to 

the extent of the inconsistency, of no force or effect”, and of the related rule that an accused may 

allege that a law under which he is to be convicted or sentenced is unconstitutional by reason of its 

effect either on him or her, or on others “under reasonable hypothetical circumstances” or in 

“imaginable circumstances which could commonly arise in day-to-day life”.6   

15. For example, in R. v. Big M Drug Mart, [1985] 1 S.C.R. 285, this Court held that a Sunday-

closing law was invalid because it unjustifiably infringed the freedom of religion not of Big M, which 

had no religion, but of others who did.  And in R. v. Smith, [1987] 1 S.C.R. 1045, this Court struck 

down a law imposing a mandatory minimum sentence for narcotics importation.  It did so because the 

sentence would constitute cruel and unusual punishment not for the accused, who had imported 

nearly half a pound of cocaine from Bolivia, but instead for the very different and imaginary “young 

person who, while driving back into Canada from a winter break in the U.S.A., is caught with … his 

or her first ‘joint of grass’”.7  In these cases, it would arguably have been preferable to hear from a 

public interest claimant representing religious people, or advocating on behalf of youth, than from the 

drugstore and cocaine dealer who brought the challenges. 

16. The freedom to challenge a law based on the circumstances of others is not restricted to the 

accused in criminal cases, however, as the spectrum reflects.  All division of powers-based challenges 

brought by a private party concern the impact of legislation not on that party, but instead on the 

interests of one or the other level of government.8  All aboriginal rights-based challenges concern 

collective rights, enjoyed by a particular community as a whole.9  Challenges brought by the media 

based on the “open court” principle revolve around the right of members of the public to receive 

information about our courts.10  In advancing an equality rights-based challenge under Charter s. 15, a 

private interest claimant must show the distinction the law makes between the group to which he or she 

belongs and others, and that the distinction perpetuates prejudice or stereotypes vis-à-vis that group.11 

                                                 
6 R. .v Mills, [1999] 3 S.C.R. 668, at para. 41, per McLachlin J. (as she then was) and Iacobucci J. and R. v. Goltz, [1991] 3 S.C.R. 
485, at pp. 515-516, per Gonthier J. 
7 R. v. Smith, supra, at para. 2, per Lamer J. (as he then was). 
8 See, e.g., Rothmans, Benson & Hedges Inc. v. Saskatchewan, 2005 SCC 13, [2005] 1 S.C.R. 188. 
9 See, e.g., R. v. Sundown, [1999] 1 S.C.R. 393. 
10 See, e.g., Canadian Broadcasting Corp. v. Canada (Attorney General), 2011 SCC 2, [2011] 1 S.C.R. 19. 
11 Withler v. Canada (Attorney General), 2011 SCC 12, [2011] 1 S.C.R. 396, at paras. 61-67, per McLachlin C.J. and Abella J. 
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17. It is also common for private interest claimants to raise the impact of a law not only on them, 

but on others like them.  Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 was 

argued and decided with a view not merely to the circumstances of Sue Rodriguez, or even other 

people with Lou Gehrig’s disease, but instead to the circumstances of all terminally ill people.  

Similarly, Canada (Attorney General) v. PHS Community Services Society, 2011 SCC 44, a case 

spearheaded by Insite’s operator and two of its users, was concerned with the circumstances of all 

people in the Downtown Eastside of Vancouver who inject illicit drugs. 

18. In addition, every analysis under Charter s. 1 requires consideration of whether the objective 

of the Charter-infringing law or action relates to concerns that are pressing and substantial in a free 

and democratic society, of alternative means of achieving the same objective and of the 

proportionality between the effects and the objective.  Thus, even where a private interest claimant is 

able to establish a Charter infringement with reference solely to his or her own circumstances, it will 

usually be necessary to deal extensively with complex social and policy matters that have nothing to 

do with him or her.12 

19. Although they are not, strictly speaking, constitutional challenges, courts sometimes hear 

government-initiated references, in which constitutional questions are asked and answers are given 

largely or entirely in the hypothetical, “often divorced from any existing dispute or firm factual 

foundation”.13   

20. The existence and use of the reference power is significant in two respects.  First, it signals 

that the legislative and executive branches of government consider the courts quite competent to 

address constitutional issues otherwise than at the instigation of, and without even participation by, a 

private interest claimant who is directly affected.  Second, it creates a serious imbalance in access to 

the courts, being obviously the only forum in which constitutional disputes can be conclusively 

resolved.  The government can frame constitutional issues as it chooses, on its own timetable, and, 

through its framing, even influence the arguments and evidence put before the court.  By contrast, 

under the existing test for public interest standing, public interest organizations will be denied access 

to the courts to enforce the constitutional rights of the people whose interests they steadfastly protect 

                                                 
12 See, e.g., R. v. Zundel, [1992] 2 S.C.R. 731. 
13 Thomas A. Cromwell, Locus Standi: A Commentary on the Law of Standing in Canada (Toronto: Carswell, 1986), at p. 175.  See, 
e.g., Reference re Same-Sex Marriage, 2004 SCC 79, [2004] 3 S.C.R. 698 and Reference re: Section 293 of the Criminal Code of 
Canada, 2011 BCSC 1588. 
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and promote as long as there is some other, theoretical means by which those rights might be directly 

asserted. 

21. It can thus be seen that there is no plausible division of constitutional cases into tidy, concrete 

and claimant-specific challenges brought by private interest claimants and messy, sweeping and 

hypothetical challenges brought by public interest claimants.  Accordingly, no preference for 

constitutional challenges brought by private interest claimants is justifiable on the theory of such a 

division.   Some challenges by private interest claimants have little or nothing to do with them, and 

might indeed be better advanced by public interest claimants with more pertinent perspectives.   

B. Many private interest claimants face significant practical barriers to litigating 
constitutional claims effectively. 

22. It is also wrong automatically to assume that directly affected people will be better positioned 

than a public interest claimant to present the court with the necessary factual record and legal 

arguments in a constitutional case, even when the analysis is focussed on their own circumstances.  

People directly affected by a law or state action, especially if they are vulnerable or marginalized, 

often face significant barriers to mounting an effective constitutional challenge.   

23. Chief among the barriers are these: 

(a) The expense of legal representation.  Legal representation is costly.  Because of a lack 

of free or affordable legal representation, many people cannot obtain even their basic and 

incontrovertible legal benefits,14 let alone effectively assert their constitutional rights to 

invalidate existing laws.  Moreover, the adversary in constitutional litigation is the state, 

which has practically unlimited financial resources upon which to draw. 

(b) The stress and potential cost consequences of litigation.  Constitutional litigation is 

adversarial and stressful.  For example, for people struggling with addictions or to find their 

next meal or even basic shelter, or in prison – all populations disproportionately affected by 

HIV – the demands associated with initiating and sustaining a constitutional challenge can be 

                                                 
14 See Leonard T. Doust, Q.C., Foundation for Change: Report of the Public Commission on Legal Aid in British Columbia 
(Vancouver: Public Commission on Legal Aid, 2011), at p. 7. 
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overwhelming.  The possibility of a crippling adverse costs award if the challenge is 

unsuccessful acts as a further source of stress and deterrence.15   

(c) Unfamiliarity with constitutional rights.  People directly affected by a law or state 

action may not even be aware that they have a viable constitutional challenge, or of its 

potential scope.  A law or action that is unfair may not be unconstitutional, and even those 

that are unconstitutional may be only subtly so. 

(d) The complexity of constitutional cases.  Constitutional litigation can be exceedingly 

complex, especially in relatively nascent areas of the law, such as positive rights, and 

evolving areas of the law, such as equality rights.  In addition, as explained above, a Charter 

s. 1 analysis invariably entails dealing with an array of complex social and policy matters that 

can be overwhelming to many people. 

(e) The publicity associated with litigation.  A person who brings constitutional litigation 

in his or her own name faces major publicity – much more so than if he or she were merely a 

witness.  This is a particular problem for people already facing stigma and discrimination 

because of their circumstances.  It is also a particular problem for those in prison or otherwise 

at the hands of the state, as they may fear retaliation.   

24. Accordingly, if the goal is to ensure high-quality factual records and legal arguments for the 

courts’ consideration, the existing blanket preference for cases brought by directly affected people 

does not make sense.  It is unrealistic to suggest that people who are homeless or have mental health 

and addiction issues or have very low levels of education and comprehension will bring better cases 

than the expert and well resourced public interest organizations who would seek public interest 

standing in order to champion those people’s interests.  This is especially so considering that such 

organizations represent the interests of groups of people, meaning they have access to a much wider 

body of relevant evidence than any single person is likely to bring to bear. 

25. In any event, these interveners’ proposed liberalization of the third part of the Canadian 

Council of Churches test will weed out public interest claimants that do not effectively represent 

people directly affected by the challenged law or state action, meaning that they likely cannot 

                                                 
15 In a criminal case, there is no potential liability for a costs award, but other factors – e.g., incentives to plead guilty and the risk of 
cross-examination at large if the accused chooses to testify – may hamper the effective litigation of a constitutional issue. 
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assemble the necessary factual record.  And where a public interest claimant for some reason does 

not assemble the evidence to show a genuine issue requiring trial, it is always open to the state to 

bring a motion for summary judgment.16 

C. Public interest organizations are already litigating from behind the scenes. 

26. Public interest organizations are already orchestrating constitutional cases nominally brought 

by private interest claimants.  This is a practical reason for moderating the existing blanket preference 

for cases brought by private interest claimants.   

27. Strategic litigation has become a necessary component of the advocacy mandate of many 

public interest organizations.  This is a result of, among other things, increased sophistication and 

expertise on their parts; a growing regulatory state that does not, at all times an in all quarters, take a 

conciliatory approach to constitutional rights;17 and Charter jurisprudence that shows a growing array 

of contexts in which those rights will be recognized.18  

28. However, for public interest organizations, bringing litigation in their own names has become 

either a non-starter or a long and expensive battle to establish standing within the constraints of the 

current test, as this case amply demonstrates.   As a result, they have been forced to search out 

nominal claimants with private interest standing who are prepared to “take one for the team” by 

exposing themselves to the aggravation, publicity and risks of litigation. 

29. This is a cumbersome way of litigating.  Nominal private interest claimants can be reluctant to 

step forward and be singled out, especially when the alleged constitutional violation affects everyone 

in a broader community similarly.  Once a private interest claimant does step forward, it is his or her 

instructions that ultimately govern the conduct of the litigation, even if it is the public interest 

organization that must fund it.  In the case of organizations that defend and advance the rights of 

marginalized people, it is not hard to imagine the difficulties that can arise when instructions must be 

                                                 
16 See also Danson v. Ontario (Attorney General), [1990] 2 S.C.R. 1086 for an example of a successful motion to quash an 
application for a declaration of invalidity that had been brought without evidence. 
17 Consider, e.g., the federal government’s unrelenting stance regarding Insite, which this Court unanimously characterized as 
“arbitrary” and as “threatening the health and indeed the lives” of Insite’s clients: Canada (Attorney General) v. PHS Community 
Services Society, supra, at para. 136, per McLachlin C.J. 
18 Consider, e.g., the emergence in the last few years of cases holding that the government must have a rational and evidentiary basis 
for impeding or denying access to health services: Chaoulli v. Quebec (Attorney General), 2005 SCC 35, [2005] 1 S.C.R. 791 and 
Canada (Attorney General) v. PHS Community Services Society, supra.   
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taken from a claimant who is homeless, mentally ill or addicted to drugs, and the impact such 

difficulties can have on the effective presentation of a case. 

30. Viewed in this light, liberalizing the third part of the Canadian Council of Churches test 

would not open the floodgates to litigation by public interest claimants. It would simply eliminate 

needless complexity and contrivance in the litigation they are already organizing. 

PART III- ORDER REQUESTED 

31. These interveners seek permission to make oral submissions for 1 0 minutes at the hearing of 

this appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 3rd day of January, 2012. 

~~~ 
ALE~~~ 
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