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Immigration and Refugee Protection Act
New rules will have an impact on HIV positive immigrants

nJune 28, 2002, the new Immigration

and Refugee Protection Act (IRPA)
cameinto effect, along with afinal version
of thelmmigration and Refugee Protection
Regulations (IRPR). Theregulationswere
made official through publication in the
Canada Gazette on June 14, 2002.

In the last issue of halco news, we
reported that Citizenship and
Immigration Canada had made
screening for HIV mandatory for all
immigrants 15 years of age or older,
effective January 15, 2002. Before
then, an HIV screening test was part
of theimmigration medicd only where
it was medically indicated. The
decision to screenfor HIV was based
on a number of factors, including
whether the country of origin had high
rates of HIV infection, whether the
individual had ahistory of highrisk activities
and whether the individual’s parent was
HIV positive themselves.

Under the new mandatory HIV screening
rules, those under 15 yearsof agewill have
to undergo an HIV screening test as part
of their medical examination if they have
received blood or blood products, have an
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HIV positive parent, or are potential
adoptees.

Under the old system, individuals who
were sponsored under the family class
and who were found to be HIV positive,
were usually refused permanent resident

status because they were considered
“medically inadmissible” to Canada.
Someone was medically inadmissible if
they were considered to be a threat to
public health or safety, or if their condition
was expected to place an “excessive
demand” onthe health and social services
in Canada. Therewasno clear definition
of “excessive demand” in the old act.
Most people with HIV or AIDS (PHAS)
were not considered a threat to public
health and safety, but were caught by the
excessive demand rules.

In these situations, the person’s sponsor
could appeal the sponsorship refusal. If
the appeal was successful the sponsored
person could be granted permanent
resident status. Some HIV positive
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individualswere a so ableto enter and remain
in Canada on a Minister’'s Permit, usually
by establishing humanitarian and
compasi sonate reasons why they should be
allowed to remain, despite being
inadmissible. The Minister’s Permit could
be cancelled at any time; could not be valid
for morethan threeyears (and wasusually
only valid for oneyear at atime); and did
not permit the sponsored person to be
digible for the Ontario Health Insurance
Program (OHIP) or the Trillium Drug
Program. This left many HIV positive
immigrants with the legal right to be in
Canada, but without any accesstoinsured
health care, or access to medications to
treat their HIV infection. Onlyafter
successfully hoding a Minister’'s Permit
for 5 years could a person request that
the Minister consider granting them
permanent residentstatus.

The new Act and regulations have
addressed some of these issues for some
HIV positive immigrants and refugees. A
number of these changes are positive, but
some may have a negative effect.

New definition of ‘excessive demand’

One major change in the new Act is the
creation of a definition of “excessive
demand”. The IRPA defines “excessive
demand” as a demand on health or socid
services, which would be more than the cost
for the average Canadian over a five-year
period. Where there is evidence that the
health or social services costs would be
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significant for longer than fiveyears, a10-
year window would be used. The other
consideration for excessive demand is
whether the person would cause ademand
on servicesthat would add to waiting lists
for services, and increase the rate of
‘mortality or morbidity’ for people who
were already Canadian citizens or
permanent residents. Thereisreal concern
that Citizienship and Immigration will
routinely use a 10 year time frame for
PHAs. Such athetime frame has no way
to account for changes and advances in
treatment which might have a significant
impact on the health and social services
costs for that person. As well, this new
definition of excessive demand does not
take into account the economic and social
contributions that will be made by that
personin Canada. It will remainto beseen
how HIV and AIDSare considered in light
of the new definition.

medical

Exemptions from

inadmissibility

Onthebrighter sideisthefact that the new
Act creates some exceptions to the rules
about medical inadmissibility, and excessive
demand in particular. Under the IRPA,
sponsored spouses, common-law and
conjugal partners and dependent children
will be exempt from the rulesabout medical
inadmi ssibility based on excessive demand.
This means that if you are HIV positive
and sponsored by your spouse, common-
law partner or parent to come to Canada,
thefact that youareHIV positiveand likely
to cause excessive demand on the health
or social serviceswill not prevent you from
becoming a permanent resident. Thisisa
major improvement over the old system,
where a Canadian sponsor was forced to
go through an appeal processin the hopes
they might succeed on humanitarian and
compassionate grounds.

The new act also specifically sets out
definitions for common-law partners and
conjugal partners. A ‘common-law
partner’ issomeone of the same or opposite

sex you livewith inaconjugal relationship
for at least one year. You can still be
considered common-law partners if you
don't live together because of persecution
or penal law. When talking about
sponsorships, aconjugal partner issomeone
of the same or opposite sex who lives
outside of Canadaand whoisinaconjugal
relationship with their sponsor, and has
beeninthat relationship for at |east ayear.
To be sponsored under the Act, dependent
children must be under 22 years of age,
and not aspouse, common-law or conjugal
partner of someone else.

These new definitions make it very clear
that same-sex couplesare recognized under
the new legislation. There is also a
recognition that two people who are a
couple and who can't live together in the
same place might still be considered a
couplefor the purposesof immigration. For
PHAS, it means that Canadian citizens or
permanent residentswill be ableto sponsor
their same or opposite sex partnersto come
and jointhemin Canada, evenif they area
same sex couple, and even if their partner
is HIV positive. Successfully sponsored
spouses, partners and dependent children
will enter aspermanent residents of Canada
and will be able to access health care
services once they arrive in Canada.

Aswell, the new law makes it possible to
SpoNsor your spouse or common-law
partner even if they are already here in
Canada. Toqualify, they must bein Canada
with legal status (for example, asastudent
with avalid temporary resident visa), and
be otherwise dligible to be sponsored by
yOU asyour Spouse or common-law partner.

The new exemptions to the medical
inadmissibility rulesdo not apply to every
sponsored relative, however. Parents,
grandparents, brothers and sisters who
qualify for the family classare not exempt
fromthemedical inadmissibility rules.

Temporary Resident Permits
Someindividuals might be ableto enter or

remain in Canada even if they are
inadmissible by applying for and getting a
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Temporary Resident Permit, or TRP (like
the old “Minister’'s Permit”). Like
Minister’'s Permits, these can be cancelled
at any time, and can’t be valid for longer
than 3 years. TRPs usually don’t let you
leave and return to Canada. Unlike
Minister's Permits, however TRPs can
now lead more directly to permanent
resident status. If you are on a TRP
because you are medically inadmissible
you will become apemanent resident after
three years, aslong asyou apply for it and
you have not become inadimissible for
another reason. Similarly, if you areon a
TRP because you were inadmissible for
other reasons, you can become a
permanent resident after 5 years.

Changes to the length of
sponsorship agreement

Another significant change under the new
immigration law is a shorter sponsorship
term for sponsored spouses, common-law
and conjugal partners. Under the old
legislation, every sponsorship agreement
was for a period of 10 years. This meant
that the sponsor agreed to be financially
responsible for the relative they were
sponsoring for 10 yearsfrom thetimetheir
relative arrived in Canada. Under the new
law, sponsorship agreements for spouses,
common-law and conjugal partnersarefor
three years. Sponsorship agreements for
dependent children (under 22 and not
married or the partner of someone else)
last until the child is 25 years old, or 10
years, whichever is shorter. Other than
these exemptions, sponsorship agreements
will continueto befor aperiod of 10 years.
It isimportant to note that where someone
is sponsored to come to Canada and they
access socia assistance during the term
of the sponsorship, their sponsor will be
expected to repay the social assistance
amount to the government that provided the
support.

Changes to the refugee rules

The new legiglation also creates changes
for refugees coming to Canada. Firgt, there

Continued on Next Page
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is now a broad category of “protected
persons’. Protected personsincludesboth
Convention refugees, and “ personsin need
of protection”. Persons in need of
protection are people who are in Canada
but are not Convention refugees who are
ableto show that if they went back to their
country of origin they would face arisk of
torture, a risk to their life or to cruel or
unusua punishment. The fact that their
country of origin is unable to provide
adequate health or medical care is not
considered arisk to a person’slife.

Protected persons are not subject to the
medical inadmissibility rules about
excessive demand. This means that HIV
positive Convention refugees and persons
in need of protection can become
permanent residents of Canada. It is
important to note that an application for a
permanent resident visa must be made
within 180 days of becoming a protected
person.

What happens the
transition?

during

The old Immigration Act was replaced by
the new IRPA and regulations on June 28,
2002. The general ruleisthat if you had
an application pending before the change
to the new Act, but no decision had been
made yet, your application would be
considered under the new rules. For HIV
positive immigrants, thiswill probably be
an advantage. Seek legal adviceto discuss
your particular situation.

Where can I get more information?

The Citizenship and Immigration Canada
website (www.cic.gc.ca) has lots of
information about the new legidation, as
well as al the information sheets, guides
and application formsfor immigration. In
addition, the site currently hasanumber of
Frequently Asked Questions (FAQ) shests,
which deal with thetransition fromtheold
act to the new one. You can aso read a
report on HIV & Immigration by the
Canadian HIV/AIDS Legal Network at
www.aidslaw.ca.

Update:

HIV & The Law

Advocates Manual

econtinuetodevelop chaptersfor

the HIV & the Law Advocates
Manual. The very first chapter of the
manual, with information on Powers of
Attorney and Living Willsand Planning
for Incapacity, can currently befound on
our website at www.halco.org. Look
under the HIV & the Law Advocate's
Manud buttoninthemenuontheleft sde
of the screen.

The HIV & the
Law Advocate's
Manual IS
designed to
provide a
comprehensive,
easy to
understand, plain
languagereference
in many of the
areas of law in
which people living with HIV/AIDS
(PHAS) facelegd problems. Themanua
isintended to help front lineworkersin
AIDS Service Organizations, Community
Health Centres, Immigrant Serving
Organizations, and PHAs themselves,
with some of theinformation they need
to understand the legal issuesthey are
faced with, and to develop the skillsto
address these problems. We hope that
themanual will also helpindividuasto
identify potentia problemsearlier andto
prevent themfrom occurringinthefuture.

Two morechaptersarenearly compl eted.
These are chapterson HIV & Prisons;
and HIV & Immigration. The
devel opment of these two chaptershas
been made possible through the
generosity of GlaxoSmithKline in
partnershipwith Shire BioChem.

Four additional chaptersinthemanud are
in the development stage, with the
assistanceof theAlDS Community Action
Program Regiona Project funding. Over
the nextyear, chaptersonHIV & Landlord
and Tenant Law; HIV & Human Rights;
HIV & Private Disability, Lifeand Sckness
Insurance; and HIV & Employment will
bewritten, reviewed and publishedinthe
manud. A cdl for writershasaready been
issued and by the
timeyoureadthis,
the chapters will
aready be under

way.

In the fall,
HALCO will be
looking for service
providers and
service users to
review the draft
chapters. If youareinterestedinbeinga
reviewer, please contact Matthew Perry
by telephone at 416-340-7790 or 1-888-
705-8889, or by email at
perrym@lao.on.ca. Reviewerswill be
compensated.

Inthe spring of 2003, it isanticipated that
anumber of regiond orientation sessons
will take place across the province to
coincidewiththedigtribution of thefinished
manual and to provideworkshopson how
touseit effectively. The manual will be
published in hard paper format aswell as
being posted to our website. Wewill keep
adatabase of who hasthemanual inorder
to provide updates and corrections as
required.
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HALCO’s Annual General Meeting

Why should you care?

s a community-based organization,

HAL CO depends on the community
it serves to guide the work that it does.
Every year, non-profit organizations hold
Annua General Meetings to conduct the
business of the organization, including the
election of their Boards of Directors for
the coming year. Why should you care
about these events? Moreimportantly, why
should you be there?

First, agencieslike HALCO exist in order
to address a need. In our case, HALCO
exists to provide legal servicesto low in-
come PHAs across Ontario for freein cer-
tain areas of law. The legal services we
provide range from legal representation to
basiclega advice, community development,
law reform and public legal education.

The Board of Directors of the clinic is
ultimately responsiblefor ensuring that the
clinic carries out its work responsibly,
effectively and efficiently. The board, in
conjunction with the staff of the
organization, also sets the priorities and
plansfor the clinic on ayearly basis.

Why should you get involved?
Becauseyour input isessential. Asacom-
munity based organization, we are driven
by the needsidentified by the community.
One of the ways in which these needs are
identified isthrough community participa-
tion on the board, and through consultation
with other organizations doing work inthe
HIV/AIDSfield, aswell asthe peoplewho
use HALCO's services.

By-law changes

When HAL CO was established in 1995 our
board structure was set up to ensure that
wewould haveinput and support from our
community partners. The board has 9
members. Four of these members are ap-
pointed: two by the AIDS Committee of
Toronto and two by the Toronto People
with AIDS Foundation. The reason for

having appointed members of the board
wasto help provide stability toHALCO as
it devel oped, relying on strong partnerships
with established serviceproviders. Thefive
remaining board positions are elected from
among the membership of theclinic. Our
By-laws require that a majority of the
Board members must be HIV positive.

AsHALCO hasgrown over thelast seven
years, however, we have begun to look at
our structures to determine whether or not
this system of appointments still makes
sense.

Last year, we surveyed our membership
and asked if we should keep the board
structure as it is, or whether we should
moveto afully elected board of directors.
The overwhel ming responsefrom members
was that all nine positions on the board of
directors should be elected from the mem-
bership, by the membership. If you are
interested in becoming involved, we want
to hear from youl!

Membership in HALCO is free and valid
for ayear. If you have been amember for
at least 30 days prior to the Annua Gen-
eral Meeting, you can vote on the business
of theclinicat theAGM, including electing
the board for the coming year. New mem-
bers and the public are also warmly wel-
comed at the AGM. If you are interested
inbecoming amember or standingfor elec-
tion to the Board of Directors, please con-
tact Matthew Perry, at 416-340-7790 or 1-
888-705-8889.

HIV & AIDS Legal Clinic (Ontario)
65 Wellesley . E., Ste. 400
Toronto, ON  M4Y 1G7
phone: 416-340-7790/1-888-705-8889
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Comings &

Goings

nearly June2002, John Nelsonfinished

hisarticling termwith HALCO. John
joined HALCO'sstaff in July 2001 and
worked hard to providethe best service
possibleto our clientsover hisarticling
term. John’'stermmarked thefirg articling
student to work with HAL CO under the
revised termsof articleswhichrunfor 10
months instead of 12. Through an ar-
rangement with the Canadian HIV/AIDS
Legal Network, Johnwasableto spend
an additional month working with the
Network in aresearch capacity. Johnis
greatly missed at HAL CO, and wewish
himal thebest inthefuture,

In September 2002, we will be joined
Stephanie Gibson, our articling sudent for
the2002-03term. Stephanieisagradu-
ateof theUniversity of Toronto law school
andiscurrently workingin Boston, Mas-
sachusetts. Welcome aboard Stephanie.

Annual General Meeting

September 17, 2002
7 - 9 p.m.
HALCO - 65 Wellesley
St. E.

Suite 400
Speaker: Louise Binder
HIV/AIDS &

The Romanow Commis-
sion on the
Future of Health Care

All are welcome
All valid members are entitled to
vote. Any member may stand for
election to the Board of Direc-
tors. Contact Matthew Perry at
416-340-7790 or 1-888-705-
8889 if you have any questions

about your membership.
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Update on Bill 118 & Bill 122:

ODSP Rate Increases

any of you may have seen recent

storiesabout apiece of legidation
introduced by MPPTony Martin latein
2001. Bill 118 was a private members
bill designed to amend the Ontario Dis-
ability Support Program Act (ODSP) to
includeanannud cost of living adjusment
eachyear in April. InJuneof 2002, this
bill was scheduled for debate and avote
onwhether to proceed to second reading
intheOntariolegidature.

The ODSPrates have not been adjusted
sincethe current government took office
in1995. Inthat time, the cost of living
hasincreased by 12.8% and the cost of
shelter hasincreased significantly in a
number of areasacrosstheprovince. This
hasmeant that thered dollarsin the pock-
etsof disabled Ontarians has been stead-
ily decreasing over thelast 7 years. In
contrast, disability benefits from the
CanadaPension Plan areincreased each
year in January to matchincreasesinthe
cost of living.

Thebill wasdebated inthe houseon June
132002. Many individual swere present
inthevisitorsgalleriesto hear the debate

inperson. After an hour of debate, avote
was held on whether to send the bill
through second reading. Theresultswere
30 in favour and 38 against.
Thoughthehill did not proceed,
anumber of important issues
were raised. Among them
wasthefact that aseparate
pieceof legidationisnot re-
quired in order to create a
cost of living increase for
ODSP recipients each year.
Thisprovision could beincorpo-
rated into the current legidationthrougha
changeintheregulations. If you areinter-
ested in reading the debate about thisis-
sue, you canfind it on thewebsite of the
Ontario LegidativeAssembly at thefol-
lowing link: http://www.ontla.on.ca/
hansard/house_debates/37 parl/Ses-
sSon3/L020A .htm#P206_57622.

Oneweek |ater, the Minister of Commu-
nity, Family and Children’'s Services,
whichisresponsiblefor theadministra-
tion of the ODSP, was reported to have
announced that therewould beareview
of the program generally, including the
rates paid to ODSPrecipients. Therehas

HIV & AIDS Legal Clinic (Ontario) Donation Form
O Yes | wanttomakeacharitabledonation tohelp HAL CO continuehelpinglow-incomePHASIN

Ontario.

Please accept my donation of: O $25

U Pleasechargemy VISAor AMEX: Card#

Nameon card:

Q$50 Q%100 Other $

been no further word on that review.

On June 24, 2002, Ernie Parsons, M PP
for Prince Edward-Hagtings, intro-
duced another private mem-
ber’shill. ParsonsistheLib-
erd disahility critic. Bill 122,
AnActtoamendtheOntario

Disability Support Program
Act, 1997, isdightly differ-
entfromBill 118inthatitis
intended to givethe Integrity
Commissioner to power to
changethe ODSPrates. Thebill isbased
onapieceof legidation that named asthe
Integrity Commissioner astheindividua
responsiblefor determining thelevel of
pay for MPPs during the most recent
round of decisionsabout salaries.

Bill 122 passedfirst reading on June 24,
2002. Thebill will not comeup for sec-
ond reading until after thelegidaturesits
again after thesummer break. Thehouse
isexpected to resumesitting on Septem-
ber 23, 2002. You canfindthetext of the
bill onthewebsiteof theOntario Legida
tureat http://mww.ontlaon.callibrary/bills/
122373.htm

Expiry Date

Signature

O I enclosecheque/money order payabletotheHIV & AIDSLegal Clinic (Ontario).

Title

Postal Code

Phone (day)

Fax

Email

Phone (evening)

The HIV & AIDSLEGAL CLINIC (ONTARIO) is aregistered charity. Our Charitable Registration Number is 891026957 RR0001.
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You Asked Us

:A collection agency keeps calling

me because | owe some money to
Canadian Tire. | can't pay the money be-
causeal | getisOntario Disability Support
Program (ODSP) benefits and Canada
Pension Plan- Disability (CPP-D) benefits
which total only $900 amonth. After | pay
my rent of $650 and buy my food and sup-
plements, | have no money left to pay them.
The collection agency says they’re going
to sue me for the money and take it out of
my bank account. What can | do?

:If you have a debt, you have an ob-

ligation to pay it. The person you owe
money toiscalled acreditor. Not payinga
debt will affect your credit rating. A credi-
tor could take action against you through a
collection agency, or even sueyouin Small
ClaimsCourt. However, depending on your
source of income, your money cannot be
seized to repay the debt. This is called
being ‘ judgement proof’.

Ontario Works (OW), ODSP and CPP-D
benefits can not be*‘garnished’ (taken from
your account). But any money inyour ac-
count which is not from OW or ODSP or
CPP can be seized and garnished under a
judgement.

One important exception is that OW and
ODSP funds can be recovered at source
by OW and ODSP to collect
overpayments. The same is true of CPP
benefits recovered by CPP. These ben-
efits can also be reduced to cover court-
ordered family support payments.

If you owe money and you can't pay it,
you'll start getting calls from collection
agencies. They are not allowed to harass
you and there are laws about their con-
duct.

If you arefacing adebt situation, you have
someoptions.
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You could writeto the creditor, set out your
circumstances and ask them to write off
the debt, or ask if they would accept re-
payment of a portion of the debt. A letter
from your physician confirming a serious
health condition and that you're unable to
work and not likely to work in the future
can help agencies to decide to write off a
debt. You can also suggest some kind of
payment plan that you can afford. It helps
if you're able to show a basic budget out-
lining your incomeand expensesto explain
why your repayment might be limited.

You also have the option of doing nothing.
The agency may take legal action in court
and sueyou. Evenif they do andwin, they
will not be able to collect ODSP, OW or
CPP-Disability benefits from your bank
account (but can collect any other money
from other sources). You should advise
your bank if you are facing such a situa-
tion. If acreditor istryingto collect judge-
ment-proof money from your account, you
should closeyour existing bank account and
open another. Be sure to notify OW or
ODSP or CPP-D about the new account in
order to ensure that your benefits are de-
posited correctly in the future.

You can also get help with debt problems
through a local credit counselling agency.
You can find the one nearest you by con-
tacting the Ontario Association of Credit
Counselling Servicesat 1-888-746-3328 or
www.indebt.org. Information about deal-
ing with collection agencies is available
through Community Legal Education On-
tario’s website at www.cleo.on.ca. Look
for “online publications’ and the subject
heading “consumer”.

halco news is published quarterly by the
HIV & AIDSLega Clinic (Ontario) and
distributed free to its membership and
other members of the HIVV/AIDS commu-
nity in Ontario.

Pride &
Remembrance Run

2002

s regular readers of halco news are

aware, this year HALCO was one
of thethree beneficiaries of proceedsfrom
the seventh annual Pride and Remem-
brance Run 2002, organized by the Pride
and Remembrance Association (PRA).
HALCOwill shareegually in the proceeds
of the run with Fife House and the Les-
bian Gay Bi Youth Line. HALCO is ex-
tremely grateful to have been selected as
a beneficiary by the Pride & Remem-
brance Association.

This year the run drew over 600 runners
on themorning of June 29. Thisdedicated
crew braved sweltering conditionsto com-
plete the 5 km course starting at Church
and Welledey, and circling around Queen’s
Park Circle before returning to the finish
at Church and Wellesley.

The PRA has estimated that each of the
beneficiaries will receive approximately
$14,000 to help them with their programs.
HAL CO intendsto usethefundsfrom the
runto help fund our articling student posi-
tion, to cover gapsin funding for our staff
lawyer position, and in the continued de-
velopment of the HIV & the Law Advo-
catesManual, aswell as some of the costs
associated with our new poster.

Each of the beneficiaries contributesto the
effort by ensuring volunteers are on hand
intheweeksleading up to, and the day of,
the run. I’'m very thankful to be able to
say that 36 enthusiastic and dedicated vol-
unteers offered their time and energy to
help HALCO meet this task, along with
volunteers from Fife House and the Les-
bian Gay Bi Youth Line. Thanksto al of
you for a great job well done, and many
thanks to the Pride & Remembrance As-
sociation for their wonderful support.

The Pride and Remembrance Association
can be reached at 55 Bloor Street West
P.O. Box 19604Toronto,ON,Canada
M4W 3T9 Tel: (416) 944-9449




